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THESIS TOPICS OF THE 36TH JUDGE
ADVOCATE OFFICER GRADUATE COURSE

Fourteen students from the 36th Judge Advocate Officer Graduate
Course, which graduated in May 1988, participated in the Thesis
Program. The Thesis Program is an optional part of the LL. M. currie-
ulum. It provides students an opportunity to exercise and improve
analytical, research, and writing skills, and, equally important, to
produce publishable articles that will contribute materially to the
military legal community

All graduate course theses, including those of the 36th Graduate
Course, are available for reading in the library of The Judge Advo-
cate General’s School. They are excellent research sources, In addi-
tion, many are published in the Military Law Review.

Following is a listing, by author and title, of the theses of the 36th
Judge Advocate Officer Graduate Course:

Major Sadi Cayct, U.S. Security Assistance and Foreign Military
Sales.

Captain Edwin 8. Castle, Regulation of Military Members’ Political
Activities

Captain Benjamin P. Dean, Self-Determination and U.S. Support of
Insurgents: A Policy-Analysis Model.

Captain David W. Engel, Quality Assurance in Military Hospitals: A
Proposal for Reform.

Captain John W. Fomous, Federal Supremacy and Sovereign Immu-
nity in Environmental Law: What's Left and How to Fix It.

Captain Shawn T. Gallagher, Due Process Standards and Consider-
ations Regarding Suspension and Debarment.

Captain Mark W. Harvey, Early Pursuit of Justice: Extraordinary
Writs and Government Appeals to the Military Appellate Courts.

Captain David L. Hayden, Should There Be a Psychotherapist
Privilege in Military Courts-Martial?

Captain Lawrence D. Kerr, Admissibility of Evidence from Compelled
Mental Examinations: MRE 302 and Beyond.

Captain Scott E. Ransick, Adverse Impact of the Federal Bankruptcy
Laws on the Government’s Rights in Relation to the Contractor in De-
fault.



Captain Elyce K. Santerre, From Confiscation to Contingency Con-
tracting: Property Acquisition On or Near the Battlefield.

Captain Ronald W. Scott, Protecting United States Interests in
Antarctica,

Captain Michael R. Snipes, Re-Flagged Kuwaiti Tankers: The Ulti-
mate Flag of Conuvenience for an Overall Policy of Neutrality

Captain Manuel E.F. Supervielle, Article 31(b): Who Should Be Re-
quired to Give Warnings?



PROFESSIONAL WRITING AWARD
FOR 1987

Each year, the Association of Alumni of The Judge Advocate
General’s School presents an award to the author of the best article
published in the Military Law Review during the preceding calendar
year. The Professional Writing Award acknowledges outstanding le-
gal writing and is designed to encourage authors to add to the body of
scholarly legal writing available to the legal community. The award
consists of a citation signed by The Judge Advacate General, an en-
graved plaque, and a set of quill pens.

The recipient of the 1987 award is Major Stephen E. Deardorff for
his article, “Informed Consent, Termination of Medical Treatment,
and the Federal Tort Claims Act—A New Proposal for the Military
Health Care System,” which appeared at 115 Mil. L. Rev, 1 (1887)
The article includes an exhaustive examination of the informed con-
sent doctrine as the basis for a well-founded criticism of current de-
ficiencies in military medico-legal practice. Major Deardorff con-
cludes with a thoughtful proposal for a uniform military standard for
informed consent. The Military Law Review is proud to add its con-
gratulations to Major Deardorff.
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THE ARMY JUDGE ADVOCATE GENERAL'S
CORPS, 1982-1987***

I. INTRODUCTION

In 1975, as part of the United States Army bicentennial celebra-
tion, The Judge Advocate General's Corps published an official his-
tory of the first two hundred years of the Corps.* The history traced
the development of American military law from its origins in the
American Revolution to the end of the Vietnam conflict. To keep that
history current, the Military Law Review will periodically publish up-
dates that record the significant events affecting the Corps. The first
update appeared in 1982, covering the years from 1975 to 1982.2 This
iz the second; it brings the history current to 1987

From 1982 to 1987 the Corps continued its tradition of providing
total legal support to commanders and the individual soldiers. The
tragedy at Gander, Newfoundland? and the military operation in
Grenada® illustrate the breadth of modern military legal practice,
from operational Jaw in combat to civil litigation on behalf of depen-
dent families. The Army Judge Advocate General’s Corps, 1982-1987

*Associate, Duane, Morris & Philadelphia, P Member of
U.8. Army Judge Advocate General's Corps, 1975-1988. Major Feeney's assignments
included Editor, Military Law Review, The Judge Advocate General's School, 1986-
1988; Branch Chief, Defense Appellate Division. 1953-1985; Litigation Division. 1980-
1983: and Office of the Staff Judge Advocate, Ft. Lee, Virginia, 1978-1950. S.B., Mas-
sachusetts [nsritute of Technology, 1975; J.D. icum laude’, University of Pennsylvania
Law School, 1978, Author of Expert Psychological Testimony on Credibility Issues, 115
Mil. L, Rev. 121 :1987y; The Complainant’s Credibility: Expert Testtmory and Rape
Trauma Syndrome, The Army Lawyer, Sept. 1985, at 33. Member of the bars of Penn-
sylvania, U8. Court of Appeals for the Fourth and Tenth Cireuits, U.S. Court of Mili-
tary Appeals, U.8. Army Court of Military Review. and the 1S Supreme Court,

**Judge Advocate General's Corps, US. Army. Currently assigned as Legal Asais-
tance Officer, 2d Armored Division ‘Forward), Federal Republic of Germany. B.A.. Val-
paraiso University, 1976; J D., Valparaiso University School of Law, 1987 Member of
the bars of Indiana and the U.S. Army Court of Military Review. Captain Murphy
assisted in writing this article while assigned temporarily to the Developments, Doc-
trine, and Literzture Department of The Judge Advocate General's School prior to
attending the 166th Judge Advocate Officer Basic Course

**+The authors compiled this history after receiving numerous submissions from
throughout the Judge Advocate General's Corpa. The authors wish to thank all officers
who submitted information to be included in this historical update. Without these sub-
missions, this history would not be as complete as it is, and valuable information would
have been lost and forgotten over the vears

'The Army Lawyer: A History of The Judge Advocate General's Corps, 1775-1975

‘hereinafter 1975 History
“Park, The Army Judge Advocate General's Corps, 1975-1982. 96 Mil. L. Rev. 5
119821
?See infra text accompanying no
“See infra text accompanying no
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discusses these and other developments in organization, mission, and
personnel that will become part of the permanent history of the
Corps.

II. GENERAL OFFICERS ON ACTIVE
DUTY, 1982-1987

This update continues the practice of summarizing the JAG Corps’
general officer personnel changes, and of providing biographical in-
formation on those promoted to general officer since the last histori-
cal update article.

Major General Hugh J. Clausen held the position of The Judge
Advocate General from August 1, 1981, until he retired on July 31,
1985.5 Major General Clausen was succeeded by Major General Hugh
R. Overholt (August 1, 1985 to present).

Major General Overholt was The Assistant Judge Advocate Gener-
al until he became The Judge Advocate General.® On August 1, 1985,
Major General William K. Suter became The Assistant Judge Advo-
cate General,

The position of Judge Advocate, U.S. Army Europe and Seventh
Army was held by Brigadier General Richard J. Bednar from June
1981 to June 1983.7 Brigadier General Ronald M. Holdaway then
served in this position from 1983 to 1987.° Brigadier Gemeral
Dulaney L. O'Roark, Jr. currently holds this position.

Brigadier General Lloyd K. Rector was the Assistant Judge Advo-
cate General for Military Law from 1981 until he retired on June 30,
1984.° Brigadier General Donald W. Hansen began his tenure in this
position on July 3, 1984,*°

Brigadier General Holdaway was the Assistant Judge Advocate
General for Civil Law from July 1981 to 1983. Brigadier General
Bednar filled this position from June 1983 until he retired on June
30, 1984, Brigadier General John L. Fugh filled the vacancy created
by Brigadier General Bednar’s retirement and continues to hold this
position to the present time.

Since 1981, four individuals have held the position of Commander,
U.8. Army Legal Services Agency and Chief Judge, U.8. Army Court

SGeneral Clausen’s biographical sketch appears in Park, supra note 2, at 11
®General Overholt’s biographical sketch appears in id. at 16.

"General Bednar's biographical sketch appears in id. at 18,

*General Holdaway's biographical sketch appears in id. at 21

SGeneral Rector's biographical sketch appears in id. at 20.

*°General Hansen's biographical sketch appears in id. at 24,
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of Military Review. From December 1, 1981, to June 30, 1984, Briga-
dier General Hansen filled this post. Brigadier General Suter served
in this position from July 3, 1984, to July 31, 1985. On August 30,
1985, Brigadier General O'Roark became the Commander, USALSA,
and Chief Judge. He remained in this position until 1987, when
Brigadier General Holdaway replaced him,

A. MAJOR GENERAL WILLIAM K. SUTER

Major General William K. Suter became The Assistant Judge
Advocate General on August 1, 1985. He succeeded Major General
Hugh R. Overholt, who became The Judge Advocate General. From
July 1984 until 1985, General Suter served as the Commander, U 8.
Army Legal Services Agency, and Chief Judge, U.S. Army Court of
Military Review. From March 1981 to June 1984, General Suter was
Commandant of The Judge Advocate General’s School (TJAGSA) in
Charlottesville, Virginia.

General Suter’s previous assignments include service as Director,
Academic Department and Deputy Commandant, TTAGSA; Chief of
the Personnel, Plans, and Training Office, OTJAG: instructor in the
Military Affairs inow Administrative and Civil Law! Division,
TJAGSA; Staff Judge Advocate of the 101st Airborne Division tAir
Assault), Fort Campbell, Kentucky; Deputy Staff Judge Advocate,
TUnited States Army, Vietnam; Staff Judge Advocate, U.S. Army Sup-
port Command, Thailand; and Assistant Staff Judge Advocate, U.S.
Army. Alaska.

General Suter recieved his undergraduate degree from Trinity
University in San Antonio, Texas, and his law degree from Tulane
School of Law in New Orleans, Louisiana. He is a graduate of the
Industrial College of the Armed Forces and of the U.S. Army Com-
mand and General Staff College, Fort Leavenworth, Kansas. During
the academic year 1966-67, General Suter completed the 15th Judge
Advocate Officer Advanced Course at TTAGSA, Charlottesville, Vir-
ginia

B. BRIGADIER GENERAL JOHN L. FUGH

In July 1984 Brigadier General John L. Fugh became Assistant
Judge Advocate General for Civil Law, succeeding Brigadier General
Richard J. Bednar, who retired

General Fugh served as Chief, Litigation Division, Office of The
Judge Advocate General, from July 1982 to June 1984. From July
1979 to July 1982 he served as Special Assistant to the Deputy Assis-
tant Secretary of Defense. His other assignments include service as

6
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Staff Judge Advocate of the 3d Armored Division, Frankfurt, Ger-
many; Legal Counsel to the Program Manager, U.S. Ballistic Missile
Defense Program Office, Office of Chief of Staff, Department of the
Army; Staff Judge Advocate of the Military Assistance Advisory
Group, Taipei, Taiwan; Deputy Staff Judge Advocate and Chief, Civil
Law, U.S. Army Vietnam; Assistant Judge Advocate, U.S. Army
Europe; and Assistant Judge Advocate of the Sixth U.S. Army, Pre-
sidio of 8an Francisco, California.

General Fugh received his undergraduate degree from Georgetown
University and his J.D. degree from George Washington University.
He has also attended the Basic and Advanced Courses at The Judge
Advocate General's School; the U.S. Army Command and General
Staff College, Fort Leavenworth, Kansas; the U.8. Army War Col-
lege, Carlisle Barracks, Pennsylvania; and the Executive Program
for Senior Defense Managers, Harvard University.

General Fugh was born in Beijing, China, and is the first Chinese-
American to attain the rank of general officer in the JAG Corps.

C. BRIGADIER GENERAL DULANEY L.
O’'ROARK

In September 1985 Brigadier General Dulaney L. O'Roark became
Commander, U.S. Army Legal Services Agency, and Chief Judge,
U.S. Army Court of Military Review, succeeding Major General Wil-
liam XK. Suter, who became The Assistant Judge Advocate General.
In July 1987 General O’Roark assumed his current position as Judge
Advocate, U.S. Army Europe and Seventh Army.

General O'Roark served as Commandant, The Judge Advocate
General’s Schaol (TJAGSA), from June to August 1985. From 1981 to
1985 he was the Staff Judge Advocate, III Corps, Fort Hood, Texas.
General O’Roark’s other assignments include Executive, Office of The
Judge Advocate General (OTJAG); Chief of the Personnel, Plans and
Training Office, OTJAG; Staff Judge Advocate, 8th Infantry Division
(Mechanized), U.8. Army Europe; and Chief of the Administrative
and Civil Law Division, TTAGSA.

During his career, General O’Roark has attended both the Basic
and Advanced Courses at TJAGSA; the U.8. Army Command and
General Staff College; and the Industrial College of the Armed
Forces, Fort McNair, Washington D.C. General O'Roark received
both his undergraduate and J.D. degrees from the University of Ken-
tucky.
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III. REGIMENTAL ACTIVATION

On July 29, 1986, the Corps’ 211th birthday, The Judge Advocate
General's Corps was officially activated into the U.8. Army Regimen-
tal System.'! The formal activation ceremony took place on October
9, 1986, during The Judge Advocate General's Conference and
Annual Continuing Legal Education Program at The Judge Advocate
General’s School in Charlottesville, Virginia.l?

The Regimental System the total Army, including the
Active and Reserve Components. By providing an opportunity for
affiliation, it develops loyalty and commitment, improves unit esprit,
and institutionalizes the war-fighting ethos.’® The Army Chief of
Stalf approved the regimental concept in 1981. He approved the JAG
Corps regimental plan and authorized its implementation under the
Regimental System in January 1986.

The Regiment retained the title, “The Judge Advocate General’s
Corps,” and the Judge Advocate General’s School became the home of
the Regiment.'* All JAG Corps personnel, officer. warrant, and en-
listed, are affiliated with the Regiment. The Judge Advocate General
is the Commander of the Regiment, and The Assistant Judge Advo-
cate General is the Assistant Commander. The Executive, Office of
The Judge Advocate General (OTJAG!, is the regimental Chief
of Staff. Finally, the Chief, Personnel, Plans and Training Office,
OTJAG, and the Corps Sergeant Major are the regimental Per-
sonnel Officer and Sergeant Major, respectively.'®

The Regiment has two honorary positions, the Honorary Colonel of
the Corps and the Honorary Sergeant Major of the Corps. The Honor-
ary Colonel of the Corps must be a distinguished retired commis-
sioned officer in the grade of colonel or above who served in The Judge
Advocate General's Corps. The honorary Sergeant Major of the Corps
must be a distinguished retired noncommissioned officer in the grade
of sergeant first class or above who served in the Corps.'® Both serve
for three-year renewable terms. They carry out ceremonial duties,
such as attending Corps functions and delivering speeches on the his-

!!'General Orderz No. 22, Headquarters, Dep't of Army 130 May 19861, reprinteu in
The Army Lawyer, Aug. 1986, at 3; see also JAGC Regimental Activation, The Army
Lawyer, May 1986, at 16

2JAG Corps Joins Regimental Systers, Alumni Newsletter, The Judge Advacate
General's School, Fall 1986, at 1

YJAGC Regimental Activation, supra note 11

Yid,

1

*1d,
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tory of the Corps. Their prestige, stature, and experience link the
present generation of judge advocates with the legacy of the Corps. At
the activation ceremony, the regimental commander, Major General
Hugh Overholt, named Major General Kenneth J. Hodson (ret.) as
the first Honorary Colenel of the Corps, and Sergeant Major John
Nolan (ret.) as the first Honorary Sergeant Major of the Corps.’”

General Hodson served as The Judge Advocate General from 1967
until he retired in 1971. He was recalled to active duty and was the
first general officer to serve as Chief Judge of the U.S. Army Court of
Military Review. The Hodson Criminal Law Chair at The Judge
Advocate General’s School is named in his honor'®

Sergeant Major Nolan became the first Senior Staff Noncommis-
sioned Officer in the Office of The Judge Advocate General in May
1980. Earlier he had served with the 1st Cavalry Division in Vietnam
and had assignments in Korea, Alaska, Germany, Panama, Fort
Jackson, Fort Ord, Fort Leonard Wood, and Fort Benning. He retired
in 1983 after completing thirty years of service.*®

The Corps held a competition to choose the design for the regimen-
tal crest. Colonel Richard K. McNealy, then Chief of the Internation-
al Law Division, Office of The Judge Advocate General, and Mr. Byrd
Eastham, the illustrator for The Judge Advocate General’s School,
submitted the winning designs.?® The regimental crest consists of the
familiar JAG crest (a crossed quill and sword over a wreath, all in
gold) on a dark blue shield bordered in silver. Beneath the shield is a
banner with the year 1775 inscribed on it. The quill and the sword
symbolize the dual roles of the judge advocate, lawyer and soldier.
The year, 1775, marks the founding of The Judge Advocate General’s
Corps, when the Continental Congress selected William Tudor to be
Judge Advocate of the Army.*! The dark blue and silver of the shield
are the colors traditionally associated with the Corps. The gold of the
wreath, quill, and sword stands for excellence.

IV. OPERATION “URGENT
FURY’—GRENADA

On the morning of October 25, 1983, United States forces landed on

“'JAG Corps Joins Regimental System, supra note 12

**More complete biographies of General Hadson are published in 1975 History, supra
note 1, at 241-42, and Honorary Colonel and Sergeant Major of the Corps, Alumni
Newsletter, The Judge Advocate General's School, Fall 1986, at 3,

A more complete biography of Sergeant Major Nolan appears in Honorary Colonel
and Sergeant Major of The Corps, supra note 18.

*Regimental Crest Unveiled, Alumni Newsletter, The Judge Advocate General's
School, Fall 1986, at 1

411975 History. supra note 1, at 7.



MILITARY LAW REVIEW [Vol. 122

the Caribbean island of Grenada to assist in restoring a democratic
government, to protect United States citizens, and to remove the
Cubans and their influence.?? Combat operations did not last long.
All major military objectives had been achieved within three days. By
November 2 all combat operations had ceased. Most of the combat
units had returned to the States by December 12, although some sol-
diers remained in Grenada as a peacekeeping force *

The majority of the combat troops were from the 82d Airborne Divi-
sion, Fort Bragg, North Carolina.?* The staff judge advocate of the
82d Airborne Division, Lieutenant Colonel Quentin Richardson,
learned at 9:00 a.m. on October 24, 1983, that division elements
would deploy to Grenada the next day. The division recieved an alert
notification at 800 p.m. that evening. Colonel Richardson left for
Grenada on October 25 with the division assault command post. From
that time on judge advocates from the 82d Airborne Division, XVIII
Airborne Corps, John F. Kennedy Special Warfare Center, the U.S.
Army Claims Service, and elsewhere provided legal support to the
combat troops, the troops that remained at Fort Bragg, and to their
families. This section will focus on judge advocate participation in
Operation Urgent Fury and the lessons learned from that participa-
tion 2%

A. LEGAL SUPPORT IN GRENADA

The legal support provided to the commanders and troops in Grena-
da fell into four main aveas—legal assistance, military justice. law of
war, and administrative law,

Prior to deploying, the judge advocates had to determine what
equipment and supplies they would need in Grenada, Due to a lack of
specific information about the political and legal situation, the exact
nature of judge advocate responsibilities was not known until after

22See Borek, Legal Services During War, 120 Mil, L. Rev. 19, 43 11988.. For legal
analyses of the U S. intervention in Grenada, see Riggs, The Grenada Intercention; A
Legal Analveis, 109 Mil. L. Rev. 1 {1985}, and Romig, The Legal Basis for United Srates
Mulitary Action in Grenada, The Army Lawyer, April 1985, at 1

“Borek, supra note 22, at 43; Memorandum, United States Forces Command. 30
Oct. 1986, subject: JAGC History Update. at encl. 1. Enclosure 1 contains two after
action reports. One, dated 10 April 1964, is from the Staff Judge Advocate. 82d Air-
borne Division; the second ‘undated) is from the Office of the Staff Judge Advocare
XVIII Airborne Corps -hereinafter After Action Report :52d Abn Diviand After Action
Report (XVIII Abn Corps!, respectively]

“Nine combat battalions participated: one U.S. Marine Corps battalion. two Army
Ranger battalions, and six battalions from the 82d Airborne Divizion

5 After Action Report 182d Abn Divi. supra note 23; After Action Report {XVIII Abn
Corpst. supra note 23. A general account of the judge advocate participation in combat
operations appears (n Borek, supra tote 22.
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arrival in Grenada.?® The legal support element was equipped so that
it could accomplish all anticipated missions. The basis combat library
was significantly supplemented by course books from the Interna-
tional Law Division of The Judge Advocate General's School, and by
historical materials relating to legal issues encountered in previous
conflicts from the John F. Kennedy Special Warfare Center.?’

Typewriters (mechanical and electrical) and a vehicle were essen-
tial equipment. The mechanical typewriters proved to be invaluable,
as electrical outages were frequent in Grenada. Having a vehicle for
transportation permitted the JAG officers to travel to locations such
as the U8, Embassy, the Governor-General's residence, and the
Attorney General’s chambers to solve problems face-to-face. A claims
investigation team was able to visit remote locations, which led to the
discovery of continuing problems in the misappropriation of private
property.®®

Legal assistance was not a primary concern during planning be-
cause of a belief that soldiers in the field would not need legal assis-
tance for several weeks after deployment. By evening of the third day
in Grenada, however, long lines of soldiers were waiting to talk with
JAG officers on matters such as powers of attorney, debt payments,
cashing paychecks, and wills. This immediate need for legal assis-
tance will be a factor in judge advocate planning for future conflicts.?®

Unlike legal assistance, military justice was not a concern until the
troops were removed from the front lines, No major erimes were com-
mitted, but after the first week there was considerable Article 15
activity. After their troops were withdrawn from combat, command-
ers began acting on disciplinary problems that had occurred during
the combat phase of Urgent Fury. Minor offenses, such as sleeping on
guard duty, disobedience, and disrespect, as well as major events,
such as receipt of friendly fire, accidental shootings, and allegations
of more serious misconduct that had occurred during the combat
phase, required investigation.?® By October 27, brigade trial counsel
had arrived in Grenada to support their commanders; a defense coun-
sel followed three days later.

Law of war questions were the most difficult to anticipate and
handle. One of the first problems to occur dealt with the prisoner of
war camp. By the end of the first day of combat, U.S. Army forces had

“After Action Report (XVIII Abn Corps!, supra note 23, at 1
TId. gt 2.

*1d.
“9After Action Report i82d Abn Div), supra note 23. at 6.
0y,
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captured 450 Cubans and 500 Grenadians. The Cuban personnel and
hostile Grenadians were assembled in a dilapidated building complex
that had served as housing for the Cuban labor force. Neither sanita-
tion facilities nor electricity were available. Food was scarce. The
Caribbean Security Forces, under the command of a Marine general,
controlled the camp, but security was minimal. Captured Cuban
military and Grenadian People’s Revolutionary Army personnel were
treated as enemy prisoners of war, Medical personnel were classified
s “retained personnel” and cared for the Cuban sick and wounded.
Some questions arose as to the status of the Cuban airfield workers
and dependents who had not put up any armed resistance. The De-
partment of the Army declared them to be civilians accompanying
the armed forces, which entitled them to prisoner of war status.®

The treatment of the dead and wounded raised additional law of
war problems. The Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field re-
quires at all times, but particularly after an engagement, that a
search must be made for the dead, and that measures must be taken
to prevent their bodies from being despoiled. The wounded must re-
ceive adequate medical care,

During Operation Urgent Fury. the bodies of the dead were not
promptly buried, and some reportedly were despoiled by farm ani-
mals. Members of the Delegation of the International Committee of
the Red Cross (ICRC) were also concerned about the inability of the
T.8S. forces to distinguish between Cuban and Grenadian dead. Ini-
tially, the ICRC refused to ship unidentified bodies to Cuba, The del-
egation relented once it became obvious that identification could not
be completed. Cuba later returned fourteen bodies of non-Cubans to
Grenada for disposition.®?

There were also allegations that U.S. Forces violated the law of
land warfare. The most serious was the bombing of a mental hospital,
which resulted in the deaths of a number of patients.*® This event
was brought to light because of a news report, and quick. accurate
advice from the judge advocates in Grenada kept the issue from
mushrooming

A thorough investigation, with JAG advice and support, proved

that the hospital was a valid military target. The hospital's roof was
not marked with red crosses, like other hospitals in Grenada. Instead,

M1d. at 5

*after Action Report :XVIII Abn Corps:, supra note 25. Annex :Treatment of the
Dead and Wounded!

#/d. Annex iInvestigation of War Crimes"
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the walls of the hospital displayed the symbol of the People’s Revolu-
tionary Army, large red dots on a white background. A common wall
surrounded both the hospital and Fort Frederick, headquarters of the
People’s Revolutionary Army. Two anti-aireraft positions stood near
the nurses’ quarters, only fifty meters from the mental hospital. U.S.
forces had come under hostile fire from Fort Frederick, the anti-
aircraft positions, and the mental hospital. Because of the quick in-
vestigation, U.S. commanders were able to present photographs
and witness testimony that showed no law of war violation had
oceurred.®

An important international law issue, the status of U.S. forces
abroad, is primarily the responsibility of the Department of State. A
status of forces agreement (SOFA) normally safeguards the interests
of the United States and its military personnel by providing a degree
of immunity from the criminal jurisdiction of the host country, ex-
emption from duties and taxes, and avoidance of immigration and
customs requirements.®* In Grenada, however, no SOFA existed, and
Jjudge advocates played a crucial role in clarifying the status of U.8
forces.

The need for a SOFA became apparent shortly after deployment.
On November 3, 1983, the U.S, Department of State sent to the U.S,
embassy a draft of proposed diplomatic notes to be exchanged be-
tween the U.S. ambassador and the Governor-General of Grenada,
The exchange did not take place, however, until March 12, 1984, In
the interim, JAG attorneys filled the gap. They negotiated an under-
standing with the Attorney General of Grenada that gave the United
States exclusive jurisdiction over its forces, prepared official proc-
lamations for the Grenadian Government, and drafted a proposed
“Visiting Forces Ordinance.”®® Judge advocates were also active in
resolving civil and criminal matters involving individual scldiers.3”
Finally, a judge advocate reviewed the draft exchange of diplomatic
notes and pointed out several necessary revisions

One of the most difficult administrative law problems was the use
of property, both government and private, by U.S. forces. During Op-
eration Urgent Fury, U.S. military personnel seized dozens of pri-
vately-owned vehicles. The homes of private citizens were used as
troop billets. U.8. soldiers rarely provided receipts, and the U.S.
forces maintained no central register of requisitions.® The extent of

%474,
977d. Annex (Status of Forces Agreementi
L

id.
#%Id. Annex tRequisitions of Private Property—Real and Personal:
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property use was not realized until after a storefront claims office had
opened in St. George.

The U.S. Army Claims Service arranged with the Department of
Defense for the Army to assume single-service claims responsibility
for Grenada. The Claims Service quickly coordinated with the Staff
Judge Advocate of the XVIII Airborne Corps to appoint foreign
claims commissions to settle noncombat claims generated by U.S.
military forces. On November 7 the St. George claims office opened.
staffed by attorneys from the XVIII Airborne Corps. The Claims Ser-
vice also sent experienced claims personnel from Fort Meade to pro-
vide technical advice and assistance to the foreign claims commis-
sions and to coordinate on related issues, such as arranging for Corps
of Engineers’ assistance with real estate claims. The initial claims
program settled over 700 claims and paid claimants more than
$500,000.%°

The initial claims program excluded claims resulting from combat
activities. In appreciation of the overwhelming support of the Grena-
dian people, however, the U.S, Department of State proposed a pro-
gram that would compensate innocent Grenadians for combat-related
property damage, injuries, and deaths, After obtaining approval and
funding for the project, the State Department asked for assistance
from the Claims Service in implementing the program and drafting
the governing directives. During the summer of 1984, Fort Meade
claims personnel again went to Grenada to settle claims under the
“Combat Claims Program.” This program settled an additional 800
claims for $1.9 million, The Combat Claims Program was unpree-
edented and provided further valuable experience in contingency
claims operations

As was expected, the issue of war trophies and captured enemy
property arose during Operation Urgent Fury. Efforts to prevent re-
turning soldiers from smuggling contraband into the United States
were not entirely successful. Army regulations dealing with the con-
trol and registration of war trophies were not taken to Grenada. To
fill this gap, the Staff Judge Advocate prepared a command directive
based on general international law principles, the Uniform Code of
Military Justice, and custom enforcement procedures.*®

After hostilities ceased, negative propaganda directed toward for-
mer government officials became prominent. Several of these officials

*Memorandum, JACS-Z. 20 Sept. 1986, subject: JAGC Histary Update. For a com-
plete description of the judge advocate claims operation in Grenada sex arria. Grena-
da—A Claims Perspective, The Army Lawyer, Jan. 1986,

eTeer Aetion Report KVILl Abn Corper supra note 55, Aunex (War Trophies:
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and their attorneys complained that negative publicity would make it
impossible to receive a fair trial, The news media again echoed the
charges. As a result, the political advisor to the U.S. Forces, Grenada,
requested the Staff Judge Advocate to perform a legal review of all
psychological operations.**

B. LEGAL SUPPORT AT FORT BRAGG

Even though the 82d Airborne Division had an active, ongoing
Preparation for Overseas Replacement (POR) program, many mem-
bers of the deploying forces decided at the last minute to execute wills
and powers of attorney. To provide the maximum amount of service to
the deploying soldiers, attorneys and legal specialists went to the
unit areas to assist in preparing wills and powers of attorney. An
attorney was also lecated at the lock-in facility adjacent to Pope Air
Force Base to provide the opportunity to execute documents until the
time soldiers boarded the aircraft for Grenada. From the first alert,
and for the next seventy-two hours, the legal assistance office re-
mained open and handled a large amount of business from those an-
ticipating deployment of their units. Soon after the first alert the num-
ber of deploying units requiring legal support exceeded the available
judge advocate manpower. The preparation of wills, except in holo-
graphic form, had to be stopped. Unit adjutants were pressed into
service to notarize documents. Rear detachment commanders
arranged to deliver executed documents to the grantee.*?

The judge advocates who remained at the home station also pro-
vided legal assistance to the family members of the deployed soldiers.
To ensure that family members were aware of the availability of legal
assitance, judge advocates participated in family assistance briefings.
At these briefings, representatives from service-related agencies gave
brief presentations describing their functions. An attorney from the
Fort Bragg Legal Assistance Office spoke at each briefing and re-
mained afterward to answer questions. The briefings made the family
members aware that legal advice was available and how they could
obtain needed assistance. In addition, a Family Assistance Center
(FAC) provided information and assistance to the families of deployed
soldiers. Within twenty-four hours of the alert notification, the FAC
was staffed and operational. The FAC was centrally located and had
four phone lines. Either an attorney or a legal specialist was present

#Id. Annex (Peychological Operations)
“2After Action Report (82d Abn Div), supra note 23. at 1, 2
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at all times. Legal specialists did not give legal advice, but instead
screened calls and forwarded legal problems to the on-call attorney.*?

The majority of legal assistance clients needed powers of attorney.
Legal assistance officers at Fort Bragg helped family members obtain
powers of attorney with the aid of attorneys deployed with the forces
in Grenada. The legal assistance officers also worked with the local
banks to ensure that family members would not encounter problems
using a general power of attorney to cash a government paycheck.
The prior consultations between bank managers and legal assistance
officers minimized problems.*

Military justice matters were initially of little concern to the com-
manders of the deploying units. Within a few days after the begin-
ning of the operation, however, disciplinary problems arose among the
soldiers who remained at Fort Bragg.*® Courts-martial were halted
due to the deployment of convening authorities, commanders, wit-
nesses, and court members, Discharge boards were cancelled indef-
initely for the same reason. Some short Article 32 investigations were
completed, and post-trial processing continued with little distur-
bance. As troop units returned from Grenada, military justice again
became a primary concern. The division military justice caseload
reached a two-year high az old cases postponed due to Urgent Fury
shared the docket with new cases generated during the operation *®

The 82d Airborne Division implemented its Privately Owned Vehi-
cle {POV storage plan during the deployment. Over a thousand vehi-
cles were stored in an open field adjacent to the Division area. Secu-
rity of vehicles was a problem; several incidents of vandalism oc-
curred. The Office of the Staff Judge Advocate worked in conjunction
with the Division Adjutant General to establish a system to record
damage and assist soldiers in filing claims. As returning soldiers
picked up their vehicles, they received a form, drafted by a judge
advocate, on which to identify and record any damage. The soldiers
signed the form, which was witnessed by an inspector at the storage
site. The form, along with an inventory the soldier had completed
when he stored the vehicle, were sent to the XVIII Airborne Corps
claims office. The claims office kept the forms on file, pending receipt
of a claim from the soldier. This system provided for efficient and

“1d. ac 2

“1d. w2, 8

“Id. at 3.

614, at 3. 4. Cases arose during Operation Urgent Fury that dealt with crimes sel-
dom seen in peacetime, such as war crimes and cases involving war trophy contraband.
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rapid return of the vehicles and also protected the interests of both
the government and the soldier.*”

C. SUMMARY

Operation Urgent Fury demonstrated the wide range of legal sup-
port that judge advocates are ready to provide in combat operations,
both to the deploying units and to the units remaining at the home
station. Initially, legal assistance is the most important function
judge advocates perform during and immediately after deployment.
The extensive POR in the 82d Airborne Division was crucial, because
it was not possible to provide every soldier with all the legal docu-
ments he needed only after the unit received an alert.

Judge advocates who accompanied the deploying units were quick-
ly immersed in issues ranging from application of the Geneva Con-
ventions to the ability of local civilians to sue U.S. soldiers in the
local courts. The intense media interest in U.S. military actions
heightened the need to provide commanders with timely and accurate
legal advice. Commanders not only had to make and execute the
“right” decisions, but also needed to rapidly explain why they were
correct. Proper legal advice was crucial to both goals.

At the home station, legal assistance to family members remained
a primary function after deployment. The lull in military justice
activity immediately after deployment allowed defense counsel and
military justice attorneys to ease the strain on the legal assistance
office during the first days of the operation, when the demand for
wills and powers of attorneys peaked. Consultations with local banks,
landlords, and businesses eased problems for family members facing
monetary difficulties because of the soldiers’ absence. Finally, an
efficient screening mechanism ensured that family members with
legal problems received an attorney’s help, while nonlegal prob-
lems were referred to other agencies that could provide assistance.

Operation Urgent Fury showed how important it is that judge
advocates become involved in the earliest possible stage of a military
operation. Judge advocates will continue to play an important combat
role in the future.

V. GANDER, NEWFOUNDLAND AIRCRASH

On December 12, 1985, soldiers from the 101st Airborne Division
who had just completed a six month Sinai peacekeeping tour with the
Multinational Force and Observers were aboard a chartered Arrow

“d. at 4.
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Airlines aircraft on their trip home to Fort Campbell, Kentucky.
They had stopped to refuel in Gander, Newfoundland, and were
attempting to take off again when the plane crashed, killing all 248
soldiers on board *

The Army immediately organized to provide maximum assistance
to the next-of-kin. A Steering Committee was appointed at OTJAG
under the direction of Brigadier General Hansen to handle the legal
issues arising from the crash. The Committee included representa-
tives from Administrative Law, Claims Service, Contract Law, Inter-
national Law, Legal Assistance, Litigation Division, TJAGSA, and
the Army General Counsel's Office. Major General Overholt approved
an exception to policy and allowed the appointment of a legal assis-
tance officer to aid each of the primary next-of-kin,*®

The majority of assistance was offered in the Fort Campbell area
where approximately one-fourth of the survivors lived.’® Reserve
component judge advocates were also utilized to provide assistance to
the families. Next-of-kin were located throughout the United States,
Europe, the Far East, and Central America. A total of sixty-four ac-
tive duty and twenty-five reserve legal assistance officers were uti-
lized to render aid to the families of the victims *!

To train the officers selected to provide legal assistance to the sur-
vivors, The Judge Advocate General's School conducted a special Sur-
vivor Assistance Legal Advisor Course. The course was held on
February 18-19, 1986, In addition to providing information about the
crash, the School provided instruction on evaluating and valuing
claims, survivor benefits, tax matters, small estate administration,
and probate,”?

The survivor support effort was quickly organized at Fort Camp-
bell. The Adjutant General was the overall coordinator, with chap-
lain and medical (mental health) assistance being the initial areas
of emphasis. A “one-stop” processing center, the Family Assistance
Center, consisting of the casualty operation and various staff and
community support organizations, began operating on the 13th of De-

“*Memorandum, DAJA-LA, 15 Sept 1986, subject: JAGC History Update [hereinaf-
ter Sept. 1986 Update!; Memorandum, JAGS-ADA, 14 Oct. 1986, subject: JAGC His-
tory Update [hereinafter Oct. 1956 Update]; Memorandum, United States Forces Com-
mand, 30 Oct, 1856, subject: JAGC History Update, at encl. 2. Enclosure 2 contains the
After Action Report from the Staff Judge Advocate, 101st Airborne Division [hereinaf-
ter After Action Report 1101st Abn Div?). See also The Army Lawyer. Feb. 1986. at 52:
May 1986, at 59; Sept. 1986. at 46; Dec. 1986, at 58,

*°0Oct. 1986 Update, supra note 48.

afrer Action Report (101st Abn Divi, supra note 48. at 4.

“'Sept. 1986 Update. supre note 45.

32Qct. 1986 Updare, supra note 48
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cember. Initially, judge advocates were not part of the center; but it
quickly became clear that judge advocates were necessary to provide
legal advice to the Casualty Assistance Officers very early in the pro-
cess. A table for judge advocates was set up in the Family Assistance
Center

The Deputy Staff Judge Advecate (DSJA) coordinated the judge
advacate support effort with the other Division support elements. The
Staff Judge Advocate (SJA) attended daily staff meetings, advised on
legal matters related to the crash outside the survivor assistance are-
na, and supervised the normal SJA functions. Constant coordination
between the SJA and the DSJA kept the support efforts focused and
coordinated.®

The judge advocate support focused on Claims and Legal Assis-
tance. Claims were separated into claims against the government for
damages resulting from the crash itself and affirmative claims
against the carrier, Arrow Airlines. Legal assistance support covered
a variety of areas. Assistance was provided to aid in gaining access to
funds in financial institutions, to help probate wills, and to obtain
civilian counsel when necessary.

Within a short time after the Gander tragedy, civilian attorneys or
their representatives were attempting to solicit relatives of the crash
victims in order to initiate lawsuits against Arrow Airlines, Casualty
Assistance officers were advised of this fact and were requested to
report any such activity to the SJA. Several reports were received.
Adequate information was not always submitted, which delayed re-
porting the actions to the local bar associations. Since Fort Campbell
is located in both Kentucky and Tennessee, two local and state bar
associations were involved, An Aviation Accident Lawyer Referral
List was prepared to assist the families, Contingent fee agreements
were obtained in the twelve and one-half to fifteen per cent range.*

Although not a primary focus of JAG support, Administrative Law
questions arose that had to be answered. These questions involved
media control problems, release of information and Privacy Act im-
plications, handling of memorial funds/donations (private contribu-
tions to a survivors’ assistance fund), advice to Summary Court
Officers, and dealing with carrier representatives and their offers of
assistance. The contact established with OTJAG proved helpful in
dealing with these problems.*®

After Action Report 1101st Abn Div), supra note 48, at 1.
*4d. at 14 (Annex G
*1d, at 2.
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The crash in Gander, Newfoundland, was a tragedy, and nothing
can erase the unfortunate loss of life that occurred. The JAG Corps
and everyone in the Army did all that was possible to assist the fami-
lies in dealing with their losses. In recognition of the legal assistance
effort to aid the families of the soldiers who died in the Gander, New-
foundland, crash, the American Bar Association’s Standing Commit-
tee on Legal Assistance to Military Personnel {LAMP) presented an
award to the Army. On October 9, 1986, during the 1986 Worldwide
JAG Conference and Annual Continuing Legal Education Program
at The Judge Advocate General’s School, Mr. Clayton Burton, Chair-
man of the LAMP Comumittee, presented the award to General John
A. Wickham. Jr., Chief of Staff of the Army.>®

During his comments Mr. Burton noted that LAMP previously had
recognized outstanding achievement in this fleld only fifteen times in
its forty-five year history. Mr. Burton also stated:

The truly unfortunate tragedy at Gander, Newfoundland,
last December put the Army and its lawyers to the ultimate
test. The families of the 248 soldiers who were killed were
scattered throughout the United States, Europe, the Far
East and Central America. Clearly, the Army was tasked
with one of the most exhausting and logistically complex le-
gal assistance scenarios it had ever faced. The entire Army,
from the staff in Washington, to the Casualty Assistance
officers and active duty and reserve judge advocates, worked
together as the Gander Legal Assistance Support Team. The
needs of these deserving families were met in exemplary
fashion,*”

VI. PERSONNEL MATTERS

A. PROFESSIONAL RECRUITING OFFICE

In July 1980, The Judge Advocate General established the Profes-
sional Recruiting Office, located initially at the U.S. Army Legal Ser-
vices Agency in Falls Church, Virginia. In response to a shortage of
officers that placed the Corps below its authorized end strength, Ma-
jor General Alton Harvey established an office dedicated to recruiting
highly qualified law school graduates into the Corps and to increas-
ing the number of female and minority applicants. The Recruiting
Office was staffed with three JAGC officers and one civilian and

SSTJAGSA Practice Notes—Legal Assistance Items: ABA Legal Assistance Award,
The Army Lawyer, Nov. 1986, at 69,
“Id
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placed under the Chief, Personnel, Plans, and Training Office for poli-
cy guidance and supervision.

Relocated to its own facility at Fort Belvoir, Virginia, in January
1984, the Recruiting Office trains and supports forty-five active duty
JAGC attorneys who serve as Field Screening Officers. As part-time
recruiters, the Field Screening Officers visit 154 ABA-accredited law
schools twice yearly to interview interested law students. The Re-
cruiting Office also develops recruiting literature and advertising
programs, manages an annual Summer Intern Program for first and
second year law students, maintains a toll-free telephone line for
prospective applicants, and, as of 1983, handles the commissioning
process for those selected for JAGC appointments.

B. JAGC RECRUITING: THE SEXUAL
PREFERENCE ISSUE

In the last six years, The Judge Advocate General's Corps has faced
the issue of discrimination based on sexual preference in the legal
hiring process. An increasing number of law schools have barred
Army JAGC recruiters from conducting on-campus interviews of law
students. These law schools have adopted policies banning employers
who discriminate on the basis of sexual preference from recruiting on
their campuses, and now require employers to sign anti-discrimina-
tion policy statements before using school placement facilities. Due to
existing Department of Defense and Army policy excluding homosex-
uals from military service,®® Army recruiters may not sign policy
statements that prohibit discrimination in hiring based on the sexual
preference of the applicant.

The number of law schools enforcing an anti-discrimination policy
that includes sexual preference has increased from eleven in 1982 to
twenty-one in 1988;°° Army recruiters visit the remainder of the 175
ABA-accredited law schools. Law students attending schools pro-
hibiting on-campus interviewing by Army recruiters continue to re-
ceive information about the JAG Corps through direct mailings and
advertisements in legal publications.

C. FUNDED LEGAL EDUCATION PROGRAM

Each fiscal year The Judge Advocate General may select twenty-
five Army officers to attend civilian law schools at the government’s

%3See Army Reg. 635-200, Personnel Separations: Enlisted Personnel (5 July 1984
%*Memorandum, DAJA-PT, undated, subject: Judge Advocate General's Corps His-
tory Update [hereinafter PPT Memorandum)
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expense.®” The officers selected must have between two and six years
of military service. Selections are competitive. The officers selected
incur a service obligation after they complete law school ©! Currently,
thirty-four officers are participating in the Funded Legal Educatlon
Program. Of these, three are minorities and seven are women *

D. STRENGTH OF THE CORPS

At the end of fiscal year 1987, the Corps consisted of 1,760 commis-
sioned officers, seventy warrant officers, and 2,162 enlisted members,
The majority of the enlisted members, 2.058, were legal specialists.®?
The remaining 104 enlisted soldiers were court reporters.”* Among
officers, the representation of women and ethnic minorities was as
follows:

Blacks 104
Hispanics 31
Asian and Native Americans 17
Wamen 2035

Fiscal year 1987 also saw a dramatic increase in the number of
civilian attorneys supporting the JAG Corps. At the end of fiscal year
1987, there were 276 civilian attorney positions. Of the filled posi-
tions, forty-seven are filled by women and twenty by minorities.5®

In 1986, as a result of the Department of Defense Reorganization
Act,®" the JAG Corps decided to substantially increase the legal sup-
port provided to the Office of the General Counsel and to the Depart-
ment of Justice.® Additionally, the Procurement Fraud Division,
consisting of ten attorneys and eight support personnel.®® and the
Environmental Litigation Branch, Litigation Division, were formed
to enhance legal support for acquisition and environmental mat-
ters,™?

% Army Reg. 351-22, Schools: The Judge Advocate General’s Funded Legal Educa-
tion Program 115 Oct. 19811

6-Jd. at para. 15.

S2PPT Memorandum, supra note 59

" Military Occupational Specialty iMOS) 71D,

*4PPT_Memorandum;: supra note 59; Telephone interview with Major Thomas
Romig, Plans Officer, Office of The Judge Advocate General, Headquarters, Depart-
ment of the Army (Apr. 19, 1988)

SPPT Memorandum, supra note 59

614,

“"Department of Defense Reorganization Act, Pub. L. No. 98-433. 100 Stat. 992
119861

#PPT Memorandum, supra note 59

I,

ord.
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E. ACQUISITION LAW SPECIALTY
PROGRAM

In 1979, the Judge Advocate General's Corps began the Contract
Law Specialty Program in conjunction with the Army Materiel Com-
mand (AMC). The program trains selected judge advocates in systems
acquisition law.”* Officers selected for the program serve a thirty-six
month tour in an AMC legal office. During the first twenty-four
months, they receive training in all areas of contract law and attend
the basic and advanced contract law course at The Judge Advocate
General’s School and the Army Logistics Management Center at Fort
Lee, Virginia.” In the final twelve months, participants continue on-
the-job training in one of the branches of the AMC legal office: pro-
curement law branch, adversary proceedings branch, or patent law
branch.™ JAGC officers who accept assignment into the program in-
cur a one-year service obligation.?

In 1984 The Judge Advocate General entered into a Memorandum
of Understanding with the Army General Counsel and the Chief
Counsel of the Army Materiel Command.”™ The memorandum was
intended to provide additional opportunities for judge advocates to
participate, train, and develop in procurement law at the acquisition
activity level in AMC.7® The Materiel Command made a commitment
to expand the number of legal positions staffed with judge advocates.
In return, The Judge Advocate General agreed to continue participat-
ing in the Contract Law Specialty Program, to assign qualified attor-
neys at the major through colenel level to the new positions as they
became available, and to establish and maintain a procurement law
career program for selected judge advocate officers.””

On September 9, 1986, Major General Overholt signed the Aequisi-
tion Law Specialty implementation paper, which began the Acquisi-
tion Law Specialty Program.”® The program established a centrally
managed system for identifying, selecting, and training selected

TThe Judge Advocate General's Corps Acquisition Law Specialty Program, at 4
tapproved Sept. 9, 1986) (hereinafter Implementation Paper]

’2Judge Advocate General’s Corps Personnel Policies, para. 7-14, at 28 (Oct, 1987)
[hereinafter JAGC Personnel Policies]

"Implementation Paper, supra note 71, at 4.

7*JAGC Personnel Policies, supra note 72, para. 7-14.

"*Memorandum of Understanding Among the General Counsel, Department of the
Army; The Judge Advocate General; and the Command Counsel, U.S. Army Material
Development and Readiness Command (31 July 1984), reprinted in Implementation
Paper, supra note 71. app. A.

A para. 2.

"'Id. par:

'Elmplemsmsuun Paper, supra note 71.
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JAGC military and civilian attorneys to develop and to maintain an
expertise in acquisition law. It provides an opportunity for progres-
sive and consecutive assignments in acquisition law, contract law,
and other related areas. The Assistant Judge Advocate General for
Civil Law oversees the program.™ Ninety-two officers had qualified
as acquisition law specialists by the end of 1987.% The field continues
to grow and provide quality legal service to the Army.

On May 31, 1988, the Army General Counsel, The Judge Advocate
General, and the Command Counsel of The Army Materiel Command
revised the 1984 Memorandum of Understanding. This agreement in-
creased the number of military attorneys in AMC procurement law
positions and desighated certain senior procurement law positions
within AMC to be filled with military attorneys in grades of major,
lieutenant colonel, and colonel.

VII. MILITARY JUSTICE DEVELOPMENTS
A. THE MILITARY JUSTICE ACT OF 1983

The Military Justice Act of 1983% made numerous important
changes in the Uniform Code of Military Justice,® particularly in the
convening authority’s responsibilities and the appellate process. It
streamlined military justice procedures without detracting from any
substantive rights that service members enjoy.® The 1983 Act went
into effect on August 1, 1984, the effective date of the 1984 Manual
for Courts-Martial.

The 1983 Act amended UCMJ articles 25, 26, 27, and 29 to elimi-
nate the requirement that the convening authority perscnally take
all actions affecting the composition of courts-martial. Article 25 now
permits the convening authority to delegate authority to excuse
members before assembly of the court to the staff judge advocate, le-
gal officer, or any other principal assistant. The convening authority
still remains fundamentally responsible for the composition of the
membership. He or she still must personally select and detail court
members, and the convening authority’s delegate may not excuse
more than one-third of the members that the convening authority has
detailed to the court-martial. In addition, the delegate’s authority ex-

“*Judge Advocate General’s Corps Personnel Policies, para. 7-15, at 28 (Oct, 19871

SPPT Memorandum, supra note b

$Pub, L. No. 98-209. 07 Stat. 1393 (1983". reprinted in The Army Lawyer, Jan, 1984,
at 35

#210 US.C. #5 801-940 11982: ‘hereinafter UCMJ].

**See Covke, Highlights of the Military Justice Act of 1953, The Army Lawyer, Feb
1984, at 40
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pires after assembly. Thereafter, the convening authority or the
military judge may escuse members for good cause.?*

Articles 26 and 27 no longer require the convening authority to
personally detail the military judge and counsel. The 1983 Act allows
the military services to establish detailing procedures by regulation,
In the Army, the Trial Judiciary details military judges,®® the Trial
Defense Service details defense counsel,®® and the staff judge advo-
cate details trial counsel "

The 1983 Act also eliminated many of the convening authority’s
quasi-judicial responsibilities. The convening authority still retains
the command prerogatives—he or she decides whether to refer a case
to trial, whether to approve, reduce, or suspend the sentence, and
whether to disapprove findings of guilty. The convening authority no
longer must examine the case for legal sufficiency before and after a
court-martial. Legal determinations are now the responsibility of the
convening authority’s legal adviser—the staff judge advocate. Before
charges are referred to a general court-martial, the staff judge advo-
cate must determine that each charge “alleges an offense . . . and is
warranted by the evidence . . . in the report of investigation.”®® After
a general court-martial or a special court-martial in which a bad-
conduct discharge is awarded, the staff judge advocate reviews the
record and any allegations of error from the defense. He or she need
only provide a recommendation to the convening authority; a detailed
legal analysis is not necessary.®®

The 1983 Act made two dramatic changes in appellate procedure.
TCMJ article 62 was amended to provide the government a right to
appeal certain evidentiary rulings. Where a ruling by the military
Jjudge “terminates the proceedings with respect to a charge or spec-
ification” or “excludes evidence that is substantial proof of a fact
material in the proceeding,” the government may appeal the ruling to
a court of military review °° A ruling tantamount to a finding of not

STCMJ art. 29,10 US.C. § 829 (Supp. IV 19861,

**Army Reg. 27-10, Legal Services: Military Justice, paras. 5-3, 8-6 (18 Mar. 1988!
[hereinafrer AR 27-10]

*Id. para. 6-9

“Id. para, 5-3

#*UCMJ art. 34, 10 U.S.C. & 834 iSupp. IV 1986:

**This summary contains only a very general description of the requirements of the
1983 Act. A more detailed description of pre- and post-trial procedures is in Cooke,
supra note 83, at 42-43

*See UCMJ art. 62(a), 10 US.C. § 86218’ :Supp. IV 19861, Procedures for article
62(a; appeals are in AR 27-10. para. 13-3.
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guilty is not appealable,® nor are rulings other than those that ter-
minate the proceedings or exclude evidence.®?

The 1983 Act also authorized, for the first time, direct review of
court-martial decisions by an article III court. Section 10 of the Act
gave the Supreme Court jurisdiction to review, on writ of certiorari,
decisions of the Court of Military Appeals.?® Through the end of 1987,
the Court had twice exercised this jurisdiction. In Goodson v. United
States® the Court summarily vacated a Court of Military Appeals
decision that had held constitutional a military police interrogation
despite a claim that the military police investigator had violated
Goodson’s sixth amendment rights.®® The Court’s second decision,
Solorio v. United States,® greatly expanded the jurisdiction of courts-
martial.

B, MANUAL FOR COURTS-MARTIAL,
UNITED STATES, 1984

Nineteen eighty-four brought the first complete revision of the
Manual for Courts-Martial since 1969.%" The Manual for Courts-
Martial, United States, 1984° implemented the Military Justice Act
of 1983, and made sweeping changes in courts-martial practice. The
basic structure of military law remained the same, but the 1984
Manual introduced numerous new procedures and created law in
many other areas.

The idea of a new Manual originated during the drafting of the
Military Rules of Evidence ®® The drafters of the Military Rules of
Evidence began work with a Manual for Courts-Martial that traced
back to 1895, when the Secretary of War promulgated the forerunner

“IUCMJ art, 621ar

“*Through the end of fiscal year 1987, the government had filed twelve article 62ia
appeals with the U.3. Army Court of Military Review. Interview with Clerk of Court
U.8. Army Court of Military Review (June 1. 19881,

#8ee 28 U.S.C. § 1259 Supp. IV 1986

2471 U.S. 1063 11985

United Statea v. Goodson. 16 M.J. 243 1C.M.A 1984:. The issue was whether Good-
son’s request for an attorney, made before any interrogation took place, triggered the
prophylactic rule in Edwardz v. Arizona, 451 U.S. 477 119811, Edwards held that an
accused who requests an attorney is not subject to further pelice interrogation until
counsel has been made available to him, unless he initiates further communication
with the authorities. 451 US. at 484-85

107 8. Ct. 2024 (1987

“"Manual for Courts-Martial, United States. 1969 :Rev. ed.) [hereinafter MCM.
1969)

“*Hereinafter MCM, 1884,

#®See Park. supra note 2, at 38-39. for a discussion of the Military Rules of Evidence.

26



1988] JAGC HISTORY UPDATE, 1982-1987

to the 1969 Manual.'®® Subsequent manuals had retained the basic
format and structure of the 1895 Manual, although periodic revisions
expanded and modified the contents.’®*

In 1975 Congress codified federal evidentiary practice when it
approved the Federal Rules of Evidence.!°? This provided the impetus
for a similar restructuring of military practice. In 1978 the Evidence
Working Group of the Joint Service Committee on Military Justice
received a charter to rewrite the military rules, using the Federal
Rules of Evidence as a model. In 1980, after a two-year effort, the
President promulgated the Military Rules of Evidence as an amend-
ment to the 1969 Manual**®

The drafters of the Military Rules of Evidence had noted several
other parts of the 1969 Manual that needed revision. At first, they
considered further amending the 1969 Manual. The Military Rules of
Evidence, however, had democnstrated the benefits of 2 more compre-
hensive restructuring of military precedure. In 1980 the General
Counsel of the Department of Defense directed a complete revision of
the 1969 Manual. He set four goals for the new Manual.'®* First,
military criminal procedure should conform to the federal practice,
except where the Uniform Code of Military Justice or military re-
quirements dictate otherwise. Second, each aspect of court-martial
practice would be brought up-to-date. Third, the Manual would have
a new format to make it more useful both to lawyers and command-
ers. Rules would replace the paragraph format of earlier manuals,
and the prescriptive rules would appear separately from nonbinding
explanation and discussion. Finally, the Manual procedures had to
work across the spectrum of military practice, including combat
situations.

Over the next three years, a working group of the Joint-Service
Committee on Military Justice drafted the Manual in fourteen incre-

109See Manual for Courts-Martial, United States Army, 1895

'*'Evidentiary rules and explanations of the punitive articles first appeared in 1917.
See Manual for Courts-Martial, United States Army, 1917. The President first pro-
mulgated the Manual in 1921. See Manual for Courts-Martial, United States Army,
1921, at XXVI Until 1951 each military department operated a separate criminal
justice system. After Congress passed the Uniform Code of Military Justice in 1950,
the President promulgated a common manual for all the armed services. Manual for
Courts-Martial, United States, 1951,

:%28¢e Pub. L. 93-595, 88 Stat. 926 (19751

'9%Exec. Order No. 12,198, 3 C.F.R. 151 (1981). A summarized history of the Military
Rules of Evidence appears in MCM, 1984, app. 22, ac A22-1,

104MCM, 1984, app. 21, at A21- lthrough A21-3, describes the history of MCM, 1984,
in greater detail.
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ments. The Code Committee'®® reviewed and approved each incre-
ment. Following the Code Committee’s approval of the entire draft,
the Manual appeared in the Federal Register for public comment in
1983.'°¢ The working group made numerous modifications to the
draft, based on the public comments and also to incorporate the re-
quirements of the Military Justice Act of 1983.2°7 The Joint-Service
Committee approved the final draft in January 1984, and the Presi-
dent promulgated the Manual on April 13, 1984108

The 1984 Manual comprises five parts: Preamble, Rules for Courts-
Martial, Military Rules of Evidence, Punitive Articles, and Nonjudi-
cial Punishment. The Preamble contains a short statement of the
sources and exercise of military jurisdiction, the purpose of military
law, and the structure of the 1984 Manual. The Rules for Courts-
Martial and the Military Rules of Evidence set forth the procedural
and evidentiary standards that govern courts-martial practice. Part
IV, Punitive Articles, lists the elements, maximum punishments, and
sample specifications for offenses that violate the punitive articles of
the Uniform Code of Military Justice. Finally, Part V sets out proce-
dures for imposing nonjudicial punishment under Article 15 of the
Uniform Code %%

The 1984 Manual provides a relatively clear, understandable guide
to military criminal law practice. It has operated exceptionally well
during its first four years, and it should continue to be the keystone to
the Uniform Code in the future

C. SOLORIO V. UNITED STATES

In O’Callahan v. Parker,*'° the Supreme Court had rejected, on con-
stitutional grounds, the argument that military status alone was suf-

1°The Code Committee consists of the judges of the United States Court of Military
Appeals: the Judge Advocate Generals; the Chief Counsel of the Coast Guard: the
Director. Judge Advocate Division, Headquarters, United States Marine Corps; and
two public members appointed by the Secretary of Defense. See UCMJ art. 67ig. The
Code Commmittee has a statutory charter to make an annual comprehensive survey of
the operation of the Uniform Code of Military Justice, and to file an annual report with
Congress, the Secretary of Defense and the Service Secretaries. and the Secretary of
Transportation. Id.

'%%48 Fed Reg. 23,695 :May 26, 19831

'"Se¢ 48 Fed. Reg. 54,263 iDec. 1, 19831 iproposed Manua! modifications to
accommodate the Military Justice Act of 1953 made available for public comment', see
aiso supra text g nates 48 1o 63 1983 Acts

Eyec. Order No. 12.473, 3 C.F.R. 201 11985:.

**Sge Criminal Law Division, TJAGSA. The 1984 Manual for Courts-Martual: Sig-
nificant Changes and Potential Issues, The Army Lawyer, July. 1954. at 1, for a de-
tailed discussion of the 1984 Manual

19395 U.8. 258 11969
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ficient to support the exercise of court-martial jurisdiction. O’Calla-
han required the government to demonstrate that an offense was
“service-connected” before a court-martial could try a soldier for the
crime. That a soldier committed the crime was insufficient to give the
military jurisdiction; in addition, the courts had to consider whether
there existed a distinet military interest in deterring the offense, the
impact of the offense on military discipline and effectiveness, and
whether the civilian courts could adequately vindicate the military
interests.!! As time passed, the O’Callahan service connection test
became increasingly unwieldy and difficult to apply. Crimes that
occurred outside military installations, but had repercussions in the
military community, stretched the “service connection” concept to its
limits.

Solorio overruled O'Callahan and returned the jurisdictional test
to the one established in In re Grimley.'*? Jurisdiction of a court-
martial once again depends only on the soldier’s status, If the accused
is a member of the armed forces, the military may constitutionally
try him or her by court-martial }1?

Solorio dramatically enhanced the disciplinary authority of mili-
tary commanders. It places an increased obligation on military au-
thorities to coordinate criminal investigation and prosecution policies
with their civilian counterparts.'** The potential impact of Solorio is
huge, but its actual effect will be limited by Army policy,'?® military
resources, and prosecution efforts by civilian authorities.

D. THE MILITARY JUSTICE AMENDMENTS
OF 1986
The Military Justice Amendments of 1986''° further expanded
court-martial jurisdiction over Reserve Component soldiers, Section

804 of the 1986 Act amended Article 2 of the Uniform Code of Mili-
tary Justice'*” to authorize court-martial or Article 15 proceedings'*®

’i“Schlesinger v. Councilman, 430 U3, 738, 760 (19751; see Relford v, Commandant,
401 U.S. 355 (1971

1In re Grimley, 137 U.S. 147 11890},

118107 8§ Cr. at 2933

11“See Palicy Memorandurm 87-5, Office of The Judge Advocate General, U.S. Army,
subject: Liaison with Civilian Officials After Solorio, reprinted in The Army Lawyer.
Sept. 1987, at 3

“*’See, e.g., AR 27-10, para, 4-2 imilitary ordinarily will not prosecute soldiers if a
civilian court has exercized jurisdiction]

b. L. No. 99-661, & 801-805, 100 Stat. 3816. 3905-10 |hereinafter 1986 Act.,

reprinted in The Army Lawyer, Feb. 1987, at 28,

11710 U.S.C. § 802 (1982)

TSUCMJ art. 15
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against Reserve soldiers for offenses committed while on active duty
or while on inactive duty training. An active component general
court-martial convening authority may order a Reserve soldier to ac-
tive duty involuntarily for an Article 15 proceeding. an article 32
investigation,!!® or a trial by court-martial

On July 1, 1988, Reserve Component commanders gained the pow-
er to exercise UCMJ authority within the Reserves. They may con-
vene summary courts-martial and impose punishment under Article
15 during periods of inactive duty unit training.'?° Commanders may
conduct these procedures and soldiers may serve their punishments
during periods of inactive duty unit training.’?' Special and general
courts-martial must be convened by an Active Component general
court-martial convening authority,'** and these procedures can be
conducted only if the accused is ordered to active duty

Between July 1, 1987, and June 30, 1988, all Reserve officers and
enlisted zoldiers received training in the Uniform Code, in accor-
dance with UCMJ article 137. Reserve Component commanders also
received additional training in criminal law and procedure to prepare
for their new responsibilities,*?*

The 1986 Act also addressed mental responsibility in military
criminal practice. Section 802 of the 1986 Act made lack of mental
responsibility an affirmative defense in a trial by court-martial.'**
The accused must prove the defense by clear and convincing
evidence.*?® The test for legal insanity also changed. Under the 1986
Act, an accused must be “unable to appreciate the nature and quality
or the wrongfulness of the acts” as a result of “a severe mental disease
or defeet.”1%9

Finally, the 1986 Act also established a five-year statute of limita-
tions for most UCMJ offenses !?” modified the time limits for defense
post-trial submissions,'?® and authorized the detail of judge advo-

MSUCMY art. 32

25AR 27-10, paras. 21-6. 21-7

CH

“221d, para, 21-8,

127 detailed of these jurisdictional provis is in Williame. Reserve
Component Jurisdiction: New Powers for the Reserve Component Commander and New
Responsibilities for the Reserve Component Judge Advocate, The Army Lawyer, July
1987, at 5. See also Clevenger, Federal Court-Martial Jurisdiction Over Reserve Comi-
ponent Personnel, 33 Fed. B. News & J. 418 11986}

24500 UCMJ art. 50a, 10 US.C. § B50a iWest Supp. 1988!

274, arc. 50.
74 art. 50aia
271988 Act, supra note 116, § 803,
2743 306
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cates to perform duties with other federal agencies, including repre-
sentation of the United States in civil and criminal cases.'?®

E. ARMY RULES OF PROFESSIONAL
CONDUCT FOR LAWYERS

In August 1983 the American Bar Assaciation approved the Model
Rules of Professional Conduct as the recommended code of ethics for
lawyers, replacing the Code of Professional Responsibility, On
September 28, 1984, Major General Hugh Clausen, then The Judge
Advocate General, solicited the participation of the other services in
drafting rules of professional conduct for military attorneys based on
the new Model Rules. On December 14, 1984, a joint service working
group began meeting to study and to draft rules. The working group
circulated its first draft of the proposed rules for comment on June 1,
1985. A second draft was circulated in the Army for comments in
September 1986. On June 3, 1987, Major General Overholt, The
Judge Advocate General, approved the draft rules for Army use!®
and directed their publication in the Federal Register for public com-
ment. On October 1, 1987, the Army Rules of Professional Conduct
became effective.'®! The Rules apply to all Army active duty and Re-
serve Component judge advocates, Department of Army civilian
attorneys under the supervision of The Judge Advocate General, and
lawyers who practice in Army proceedings governed by the Uniform
Code of Military Justice and the Manual for Courts-Martial **

VIII. THE JUDGE ADVOCATE GENERAL’S
SCHOOL

A. MASTER OF LAWS IN MILITARY LAW

On December 4, 1987, the Judge Advocate General’s School became
the only Federal Government agency authorized to confer the degree
of Master of Laws in Military Law.1®® The 1988 Defense Authoriza-

2974, § 807,

19The other services declined to adopt the proposed rules at that time,

*?'The Rules are published in Dep’t of Army, Pam. 2726, Legal Services: Rules of
Professional Conduct for Lawyers (Dec. 19871 hereinafter Army Rules of Professional
Conduct].

'9%See Army Rules of Professional Conduct, supra note 131, preamble, at 2-3. See
generally Criminal Law Note, Army Rules of Professional Conduct, The Army Lawyer,
Oct. 1987, at 56.

73See TJAGSA Gains Statutory Authority to Award o Master of Laws {LLM.J in
Military Law, The Army lawyer, Jan. 1988, at 3 ‘hereinafter Master of Laws}; TJAG-
SA Gains Statutory Authority to Award a Master of Laws (LL.M.; in Military Law, The
Regimental Reporter, Spring 1986, at 10.
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tion Bill'** included the statutory authority to award the degree:

Under regulations prescribed by the Secretary of the Army,
the Commandant of The Judge Advocate General's School of
the Army may, upon the recommendation of the faculty of
such school, confer the degree of Master of Laws (LL.M.j in
Military Law upon graduates of the school who have fulfilled
the requirements of that degree.’®®

The quest for authority to award the LL.M. degree to graduates of
the Judge Advocate Officer Graduate Course began in January 1986
with the Department of Education. Federal policy requires that the
Secretary of Education recommend to Congress the federal institu-
tions that will receive statutory degree-granting authority. Federal
agencies that wish to grant degrees must petition the Secretary of
Education for program review and approval

On November 26, 1986, after extensive coordination between rep-
resentatives of the School and the Department of Education, Mr. Del-
bert Spurlock, Jr.,**® submitted the Department of the Army’s peti-
tion to the Department of Education. The petition included docu-
mentation that showed the School’s compliance with the Department
of Education’s criteria for evaluating academic programs, and a letter
from Dean James P. White!®” attesting that the School’s Graduate
Course program had been accredited by the American Bar Associa-
tion ag a specialized program beyond the first degree in law since
1958,

On December 1, 1986, the School commandant, Colonel Paul J
Rice, appeared before the National Advisory Committee on Accred-
itation and Institutional Eligibility to formally present the School’s
reguest. Chief Judge Robinson O. Everett of the United States Court
of Military Appeals also appeared as an American Bar Association
representative to attest to the ABA’s continuing accreditation of the
School’s graduate program. At the conclusion of the Commandant’s
presentation, the National Advisory Committee voted unanimously
to advise the Secretary of Education that he recommend to Congress
that the School receive degree-granting authority.

Becretary of Education William J. Bennett sent his favorable rec-
ommendation to Congress on March 27, 1987. Draft legislation was

‘“fNauﬂnal Defense Authorization Act, Pub. L. No. 100-180, 101 Srat. 1019 118881

7§ 504 1codified at 10 US.C. § 4315 i West Supp. 19861

'3Mr. Spurlock was Assistant Secretary of the Army for Manpower and Reserve
Affairs

“9Mr, White is the Consultant on Legal Educatior: for the American Bar Associa-
tion.
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included in the House version of the 1988 Defense Authorization Act,
and with the consent of the Senate, was incorporated in the legisla-
tion that President Reagan signed on December 4, 1987.

On May 20, 1988, Major General Hugh Overholt awarded the first
Master of Laws degree to Captain Elyce K.D. Santerre, the distin-
guished graduate of the 36th Judge Advocate Officer Graduate
Course.

B. GILBERT A. CUNEO CHAIR OF
GOVERNMENT CONTRACT LAW

On January 9, 1984, during the 1984 Contract Law Symposium,
The Judge Advocate General’s School dedicated the Gilbert A. Cuneo
Chair of Government Contract Law. The Cuneo Chair honors Mr. Gil-
bert A. Cuneo, a pioneer in the field of government contract law.?3® At
the time of his death in April 1978, Mr. Cuneo was “the unanimously
recognized dean of the government contract bar,”*%

Mr. Cuneo taught government contract law at The Judge Advocate
General’s School from 1944 to 1946, when the School was located on
the grounds of the University of Michigan Law School. From 1946 to
1958 he served as an administrative law judge with the War Depart-
ment Board of Contract Appeals and its successor, the Armed Ser-
vices Board of Contract Appeals. In 1958, Mr. Cuneo entered private
practice in Washington, D.C.**°

Mr. Cuneo wrote and lectured extensively on all aspects of govern-
ment contract law. He was a premier litigator and shaped much of the
present law on government contracts. Mr. Cuneo was an honorary life
member of the National Contract Management Association. He
served as a member of itz National Board of Advisors and received
numerous awards and citations from the association.'?!

Mr. John E. Cavanagh delivered the first annual Gilbert A. Cuneo
Lecture immediately after the dedication of the Cuneo Chair. Mr.
Cavanagh, a partner in the Los Angeles office of McKenna, Conner &
Cuneo, spoke on “The Adversarial Relationship in Government Con-
tracting: Causes and Consequences.” The Cuneo lecture has since
been a highlight of the annual Contract Law Symposium.

*3Cavanagh, The First Gilbert A. Cuneo Lecture—The Adversarial Relationship in
= Causes and C The Army Lawyer, May 1984, at

1
UG, g 3,
H00d, at 1
Layg
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C. CONSTITUTION BICENTENNIAL

During 1987 the country celebrated the Bicentennial of the United
States Constitution. The Army and The Judge Advocate General’s
School were in the forefront of the military celebration,**2 The School
developed a Bicentennial Resource Packet to assist local military
communities with their bicentennial celebrations. The Office of the
Staff Judge Advocate, Training and Doctrine Command (TRADOC!,
wrote a training support package for instructors in TRADOC schools
to use in classes explaining the constitution to officers and enlisted
soldiers. The School placed on permanent display an exact replica of
the United States Constitution. The replica, commissioned by the
National Commission on the Celebration of the Constitution, was
made from photographic plates of the original Constitution in the
National Archives. In addition. a special series of Bicentennial Up-
dates appeared in The Army Lawyer, tracing the progress of the Con-
stitutional Convention and the debate over ratification.!** The Mili-
tary Law Review published a number of articles with constitutional
themes,**

To recognize the School’s accomplishments, the National Commis-
sion made the School a Designated Defense Bicentennial Commu-
nity. In addition, on December 3, 1887, the School received an Award
for Qutstanding Contribution to the Commemoration of the Constitu-
tion Bicentennial 4%

D. COURT OF MILITARY APPEALS VISIT

The United States Court of Military Appeals made a historic jour-
ney to Charlottesville on November 13, 1887, to hold its first court
session outside of Washingten, D.C. The Judge Advocate General's
School and the University of Virginia School of Law jointly sponsored
the visit,}*®

At the beginning of the session, Brigadier General Ronald M. Hold-

142¢e TIAGSA Celebrates the of the C The 1Re-
porter. Spring 1988, at 6

143¢e The Army Lawyer, Jan. 1987, at 43: Apr. 1987, at 46; May 1987, at 65: June
1987, at 51: July 1987, at 66: Aug. 1987, at 69: Sapt. 1987, at 73; Oct. 1987, at 64; Nov.
1987, at 65.

415¢e, .. Bond. A Criminal Justice System Dilided Against Itself, 113 Mil. L. Rev
17 119865 Cox. The Army, the Courts, and the Constitution: The Evolution of Military
Justice, 118 Mil. L. Rev. 1:1987); O'Nell, Civil Liberty and Militar, Necessity—Some
Preliminary Thoughts on Goldman v. Weinberger, 113 Mil. L. Rev. 31 11956

“3TJAGSA Celebrates the Bicentennial of the Constitufion, supra nate 142

“5Court of Military Appeals Holds Historic Session in Chariotiesuille, The Regimen-
tal Reporter. Spring L988. at 6 |hereinafter Historic Sesston
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away, the Commander of the U.S. Army Legal Services Agency and
Chief Judge of the United States Army Court of Military Review,
moved the admission of sixty attorneys to the bar of the Court of Mili-
tary Appeals. The admittees included new judge advocates attending
the Judge Advocate Officer Basic Course, graduate students in the
School’'s LL.M. program, and faculty members from the School and
the University of Virginia.

The court heard oral argument in two cases: United States v.
Sherrod**” and United States v. Guaglione.**® Sherrod considered
whether the military judge’s relationship with the victims of a crime
was close enough to require his recusal, while Guaglione dealt with
whether the trial court had properly admitted hearsay statements
that the witnesses had later recanted. The session was open to the
public and provided an eopportunity for law students from the uni-
versity and newly commissioned judge advocates to see how the mili-
tary justice system works. 4?

IX. OFFICE OF THE JUDGE ADVOCATE
GENERAL

A. LITIGATION DIVISION

From 1982 to 1987 the Litigation Division underwent substantial
expansion to keep up with the increasing emphasis on litigation. The
current branches of the Litigation Division are the Civilian Person-
nel, General Litigation, Military Personnel, and Tort branches.!5®
The Litigation Division is composed of approximately twenty-five
attorneys who are representing the Army in over 1300 cases. On
October 1, 1987, Litigation Division became a part of U.S. Army Le-
gal Services Agency, but remained under the operational control of
the Assistant Judge Advocate General for Civil Law.'?

In response to the increase in litigation brought against the Army
under the Federal Tort Claims Act, especially in the medical mal-
practice arena, the Justice Department and the Army entered into an
agreement in February 1984 whereby an Army judge advocate was

14726 M.J. 30 (C.M.A. 1988).

14624 M.J, 39 (CM.A. 1987 (order granting petition for review].

4% Historic Session, supra note 146,

159Through 1986 Litigation Division also included a Contract Fraud Branch. In De-
cember 1986 the Secretary of the Army established the Procurement Fraud Division
See infra text accompanying notes 180 to 182. Until 1988 there was also an Environ-
mental Litigation Branch

13! Memorandum from Lieutenant Colonel William Aileo, Acung Chief, Litigation
Division (12 Apr. 1988) [} 1988 Litigation

35



MILITARY LAW REVIEW [Vol. 122

detailed to the Tort Branch, Civil Division, Department of Justice.
The first officer to hold this position was Major William A.
Woodruff.2

The need for JAG participation in federal tort litigation continued
to increase during the subsequent two years. This led to additional
agreements between The Judge Advocate General and various Unit-
ed States Attorneys to assign judge advocates to represent Army in-
terests in pending lawsuits. Pursuant to these agreements, judge
advocates now perform duties with United States Attorney offices in
El Paso, Texas; Tacoma, Washington; and Alexandria, Virginia. This
aggressive representation of Army interests in the federal judic